
 

 

 

 

 

 

 

  
 

Flynn O’Driscoll Legal Update 

General Data Protection Regulation 

 Data Portability – Empowering Consumers 
 
The General Data Protection Regulation (“GDPR”) introduces the new right of data 

portability which provides for data subjects to receive personal data provided by them 

to a data controller in a structured, commonly used machine-readable format and to 

transmit those data to another data controller without hindrance. For example, if a 

customer wants to change banks or phone providers, they can have their current bank 

or phone provider furnish the pertinent personal data which their new bank or phone 

provider needs. 

 

In order to fall within the scope of data 

portability, processing operations must be 

based on (i) the data subject’s consent or (ii) on 
a contract to which the data subject is a party, 

and be automated (not in paper form).  

The data itself must be personal data 

concerning the data subject, which the data 

subject has provided to the data controller and 

the request must not adversely affect the 

rights and freedoms of others. 

 

i. Personal data concerning the data 

subject 

 

As only personal data comes within a 

portability request, anonymous or data which 

does not concern the data subject is excluded. 

However, pseudonymous data that can be 

clearly linked to a data subject are subject to a 

portability request. 

 

 

ii. Data provided by the data subject 

As well as releasing data provided by the data 

subject, such as mailing address, user name, 

age etc., the data controller must also include 

personal data that are generated by and 

collected from the activities of users (e.g. 

search history and location data). There is a 

distinction between these types of provided 

data and data that are exclusively generated 

by the data controller, which are not subject to 

a portability request. Data that are exclusively 

generated by a data controller is where there 

are subsequent analysis of the provided data 

or inferences drawn from the provided data 

(e.g. a credit score inferred from provided 

data). A data controller can exclude derived or 

inferred data but must include all other 

personal data provided by the data subject. 

 

iii. Personal data of others 

 

As mentioned above, the data being 

transferred must not adversely affect the 

rights of others. Data controllers should be 



 

 

mindful of incorporating tools to enable the 

data subject select relevant data and exclude 

other subject’s data as well as consent 

mechanisms for other data subjects to have 

their data transmitted as part of the portability 

request. 

Data controllers must inform the data subject 

regarding the availability of the new right to 

portability. A data controller must provide the 

personal data ‘without undue delay’ and in any 
case within one month of receipt of the 

request. It is important to note that there is no 

additional requirement to commence 

retention of personal data simply to service a 

potential data portability request. 

It is clear that the portability right introduced 

by the GDPR seeks to ensure competition 

between data controllers by reducing barriers 

in exchanging personal data when switching 

service providers. 
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Should you have any queries arising out of the foregoing 

please contact Edmond Keane or any member of our GDPR 

team who will be happy to assist. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Edmond Keane 

 

 

E: edmondkeane@fod.ie 

P: 01 6424297 
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