
 

 

 

 

 

 

 

  
 

Flynn O’Driscoll Legal Update 

Enhancement of Ireland’s Aviation Insolvency Regime 
 

Introduction 

Ireland is adopting an enhanced aviation insolvency regime which will result in more 

certainty to leasing companies and airlines in the event of insolvency by creating a clear 

timetable for both the creditor and the airline during which they can negotiate the 

return or retention of the aircraft. The changes will enable Ireland to have a regime 

equivalent to Alternative A in Protocol Article XI of the Cape Town Convention on 

International Interests in Mobile Equipment (the “Convention”) and the Protocol to the 
Convention on Matters Specific to Aircraft Equipment and will also facilitate the 

issuance of Enhanced Equipment Trust Certificates (“EETC’s”) in Ireland 

The Convention is designed to create an international framework for the formation, 

registration (through an International Registry which is based in Dublin), protection and 

enforcement of certain international interests in airframes, aircraft engines and 

helicopters. The Convention came into force on March 1st, 2006 and Ireland was the 

first EU state to ratify; it has applied in the Russian Federation with effect from 

September 1st, 2011. The Convention’s other key provisions include providing the 
creditor with effective and prompt remedies in case of default or insolvency of the 

debtor. 

Insolvency  
 
The Convention offers contracting states 

three options on insolvency, namely:  

 

• To adopt, by declaration, Alternative A of 
 Article XI of the Protocol (‘Alternative A’), or  
 
 

 

• To adopt, by declaration, Alternative B of 
that Article (‘Alternative B’), or  
 
• To retain national insolvency law, by making 
no declaration.  

 



 

 

If a contracting state adopts Alternative A or 

B, the chosen alternative will then override 

otherwise applicable insolvency law.  

 

Alternative A requires the insolvency 

administrator or insolvent debtor, by the end 

of a ‘waiting period’’ specified in the 
contracting state’s declaration, either:  
 

(a) to give possession of the aircraft to the 

creditor, or  
 
(b) to cure all defaults and to agree to 

perform all future obligations under the 

relevant agreement (the lease, 

loan/mortgage or conditional sale 

agreement).  

 

The ‘waiting period’’ is decided at a national 
level with the majority of countries, including 

both Ireland and Russia, choosing a 60 day 

waiting period. 

  

Thus Alternative A provides both the creditor 

and the airline with a clear timetable during 

which they can negotiate the return or 

retention of the aircraft. 

 

Alternative B is considered much less useful 

to creditors than Alternative A. It provides 

that there shall be a time specified in the 

declaration after which the insolvent debtor, 

upon request of the creditor, must give notice 

that it will either:  

 

a) cure all defaults other than a default 

constituted by the opening of 

insolvency proceedings and agree to 

perform all future obligations under 

the relevant agreement, or  

 
b) give the creditor the opportunity to 

take possession of the aircraft in 

accordance with applicable law. 

  

If the insolvent debtor does not give such 

notice or if they notify the creditor that they 

will give the creditor the opportunity to take 

possession of the aircraft but fail to do so, it is 

then within the discretion of the court in the 

relevant insolvency jurisdiction to decide 

whether or not to permit the creditor to take 

possession of the aircraft and, if so, to decide 

upon the terms and conditions to be 

applicable to such taking of possession.  

 

To date, Mexico is the only contracting state 

to adopt Alternative B. the inclusion of debt 

that does not become due until future dates 

beyond three years. 

Conclusion 
 
The enhanced aviation insolvency regime is a 

very welcome development for aircraft 

lessors and financiers operating in Ireland 

and further enhances the attractiveness of 

Ireland as a location for aircraft leasing. The 

new regime will mean legal predictability as 

an insolvent debtor will have 60 days in which 

to either discharge all liabilities due in respect 

of the aircraft or return the aircraft to the 

creditor. The fact that the new legislation is 

also paving the way for EETC type financing 

structures creates new opportunities for 

structuring transactions through Ireland 

which is timely given the growing acceptance 

and use of alternative financing structures in 

the industry. 
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Should you have any queries arising out of the foregoing 

please contact either of the undersigned who will be happy to 

assist. 
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